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I. IDENTITY OF PETITIONERS 

Ron and Edel Amundson, Plaintiffs and Appellants, petition for 

review of the Court of Appeals decision identified in Section II.   

II. COURT OF APPEALS DECISION 

On October 21, 2019, Division I of the Court of Appeals filed 

its unpublished decision that terminated review (App. A). Amundson 

v. Lemcke, et al., No. 77265-1-I, 2019 WL 5381947 (the “Opinion”).   

III.  ISSUES PRESENTED FOR REVIEW 

1. Real-property sellers, the Lemckes, drafted a purchase-

contract addendum containing undefined terms for a buyer, the 

Amundsons, to perform.  The Amundsons’ agent asked the 

Lemckes’ agent what those undefined terms meant.  The Lemckes’ 

agent then verbally defined those terms. In response, the 

Amundsons signed the contract that day and performed the defined 

term by tendering proof of $1.8 million of available cash the next day.   

In interpreting the meaning of "proof of funds sufficient for closing 

[within four days of contract execution]”, did the Court of Appeals 

exclude the agent’s extrinsic-evidence definition contrary to Brogan 

v. Lamphiear, 165 Wn.2d 773, 776-77, 202 P.3d 960 (2009)?  

2. The Amundson-Lemcke purchase contract was subject to a 

contractual right of first refusal held by two tenants.  That purchase 
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contract required cash consideration as payment for the Lemckes’ 

real property.  When enforcing first-refusal rights, did the Court of 

Appeals apply the exchange-cash rule, not the all-cash rule, contrary 

to Northwest Television Club, Inc. v. Gross Seattle, Inc., 96 Wn.2d 

973, 980-83, 634 P.2d 837 (1981) and Matson v. Emory, 36 Wn. App. 

681, 685-88, 676 P.2d 1029 (1984) (Ringold, J.)? 

IV. STATEMENT OF THE CASE 

A. The Amundson Contract Set The Refusal-Right 
Standard 

Petitioners Ron and Edel Amundson sought to buy shorefront 

Lake Union property, in Seattle, for $1.8 million from respondents 

Roger and Donnarae Lemcke. (CP 252)   The property consists of a 

rented cottage and dock moorage for three houseboats. (CP 63) This 

property will be called the “Subject Property” in this Petition.  The 

houseboats are personal property and not Subject Property. 

Respondents Kenneth Hartung and Beth Means are one of the 

owners with a houseboat moored at the Lemckes’ dock.  They have 

been “good friends” with the Lemckes for several years.  (CP 232)   

Respondents Travis and Stacy Krant, too, own a houseboat moored 

at the Lemckes’ dock. (CP 235)  The third houseboat owners are not 

involved in this case.  The two houseboat respondents will be called 

the “Moorage Tenants” in this Petition. 
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The Moorage Tenants held a right-of-first refusal to buy the 

Lemckes’ real property if the Lemckes sold their property to another 

person.  (CP 296) 

The Lemckes failed to sell the Subject Property, in 2015 for 

$1.495 million and in early 2016 for $1.8 million, to the Moorage 

Tenants.  After those failures, the Lemckes listed their property for 

sale in April 2016 for $1.8 million. (CP 232, 242-44, 246, and 64) 

On May 3, 2016, the Amundsons made a full-price offer of $1.8 

million for the Subject Property. (CP 248, 252)  

Two days later, the Lemckes counteroffered at the same price, 

but with their drafted addendum containing three new terms: (1) proof 

of funds (“Buyer agrees to provide proof of funds sufficient for closing 

on or before May 9, 2016 or this contract is null and void”), (2) 

restricted assignment (“Buyer, Ron Amundson, may only assign this 

contract to an LLC controlled by himself and/or his immediate family 

members”), and (3) a matching offer for the Moorage Tenants to 

enforce their first-refusal right (“allowing them individually or 

collectively to match any offer received by Seller”). (CP 139) (App. 

B-1) 
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In response, the Amundsons’ agent, Mr. Peter Argeres asked the 

Lemckes’ agent, Mr. Mark Anderson, to explain the details of these 

three terms. (CP 248)   

“Proof of funds” is undefined in the purchase contract.  As to the 

proof-of-funds standard, agent Anderson told agent Argeres that the 

Amundsons would need to show that they had cash available to buy 

the Subject Property in four days by May 91. (CP 249)  This definition 

will be called the “cash now” requirement in this Petition. 

As to the restricted assignment, agent Anderson said that the 

Lemckes wanted to sell only to a financially strong buyer and not to 

an unknown assignee. (CP 248) 

As to the first-refusal right, agent Anderson said that the Lemckes 

would tender an accepted counteroffer to the Moorage Tenants to 

start the 60-day clock on the first-refusal right. (CP 249) 

From the face of the Lemcke-drafted addendum, if the Moorage 

Tenants matched the Amundson offer, then the Lemckes would keep 

3% of the purchase price that they would otherwise pay to a buyer’s 

agent. (CP 139) (App. B-1)  On a $1.8 million purchase, that worked 

a $54,000 benefit to the Lemckes if they sold to their “good friends”.  

                                                 
1 Confirmed by Anderson at his deposition. (CP 120) 
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Mr. Argeres reported agent Anderson’s answers to the 

Amundsons.  On that same day, May 5, the Amundsons then 

responded to accept and execute the Lemckes’ counteroffer, which 

included the Lemckes-drafted addendum containing these three new 

terms. (CP 139, 249, 253) 

The next day, May 6, the Amundsons satisfied the proof-of-funds 

deadline by tendering a Merrill Lynch account statement reflecting 

available cash of over $2.2 million. (CP 249, 331-32)  Three days 

later, on May 9, after the Lemckes, through agent Anderson, stated: 

“Yes, proof of funds received & accepted’. (CP 142-43) 

B. The Moorage Tenants’ Offer Failed To Match 
Amundsons’ Contract 

In July 2016, the Moorage Tenants responded with an offer to the 

Lemckes and their proof-of-funds tender.  Within thirty-two minutes 

after receiving the Moorage Tenants’ offer, the Lemckes’ agent, 

Anderson, told their attorney: 

I don’t think this offer is a valid matching offer. 
Other buyer [sic] [Amundsons’] offer includes 
proof of funds for closing on addendum near 
back of offer. If houseboat owners need 
financing to close, then it’s subject to an 
appraisal unless bank provides approval letter 
which states buyers are approved, have access 
to funds, and most importantly it does not 
require an appraisal for closing. 

(CP 177) (emphasis supplied) 
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Four minutes later, the Lemckes’ lawyer agreed with his reply to 

agent Anderson: 

I agree that if [Moorage Tenants] intend to rely 
upon any financing, they must show they have 
liquid assets to close in the event the bank 
refuses to loan money. 

(CP 176) (emphasis supplied)   

Five minutes later, the Lemckes’ lawyer informed the Moorage 

Tenants’ lawyer: 

. . . I looked over the agreement. It appears that 
there are a couple of material differences 
between the existing offer [Amundson] and the 
proposed “matching” offer.  *  *  * 

 
The Buyer may only assign the contract to an 
LLC controlled by themselves or their immediate 
family members (which based upon what you 
mentioned may not be an issue for your clients); 
 
The Buyer must provide proof of funds sufficient 
for closing within four days of the offer.  (Proof of 
funds is not simply a letter from a lender 
indicating that they are eligible for a loan, but 
must demonstrate that they have the liquid 
assets to close the loan)[.] 
 

(CP 504) (emphasis supplied) 

The Moorage Tenants provided proof of nearly $1.2 million2 of 

available cash in investment accounts (including the accounts of a 

non-Moorage Tenant) and a one-page prequalification letter (“To 

                                                 
2 $1,192,399.31 (sum of figures at CP 157-68) 
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Whom it May Concern”) from the Bank for a proposed future $1.4 

million loan subject to at least five future conditions. (CP 157-169, 

199) 

By $600,000, the Moorage Tenants failed to match available cash 

of $1.8 million to buy the property. The conditional, prequalification 

letter was no commitment for available cash, by the proof-of-funds 

deadline, because funding was conditioned upon five future events. 

(CP 169)  None of the five condition were met by the July 14, 2019 

proof-of-funds deadline. (CP 184-85, 187-89, 190-91).   

The Moorage Tenants did not apply for the loan until July 22 and 

25, 2016 (CP 210, 214, 218), the lender did not draft the loan 

commitment until July 29, 2016, and the Moorage Tenants did not 

execute it until mid-August 2016. (CP 202-07)  The lender could not 

fund until September 12, 2016 at the earliest – two months after the 

deadline. (CP 200)  

The Lemckes, in August 2016, internally acknowledged the 

Moorage Tenants’ failure to match the cash-now requirement by their 

email to their agent and attorney. (CP 507)  

As to the restricted assignment, Amundson could “only assign to 

this contract to an LLC controlled by himself and/or his immediate 

family members”. (CP 139)  The Moorage Tenants’ contract 
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broadened that standard by removing the word “only”.  Their 

assignment-restriction standard read: “Buyer may assign this 

contract to a Washington non-profit corporation to be operated as 

cooperative in which the named individuals comprising Buyer 

collectively own not less than a 50% interest”. (CP 154) 

The Lemckes permitted the Moorage Tenants to enjoy a broader 

assignment clause for two coupled reasons. First, the Moorage 

Tenants could be in a 50-50 deadlock with other members of their 

non-profit corporation so that they lost control of that entity.  Second, 

by deleting the word “only” from their assignment, then Section 20 of 

their purchase contract allowed them to share “common control” 

versus “control” with other members.  (CP 149)  Amundsons lacked 

the common-control breadth of Section 20 in their contract (CP 133) 

because the Lemckes narrowed that breadth by their addendum to 

limit the assignment scope by use of the word “only”. (CP 139)  

The outfall of this expanded scope is that a non-family member 

of any Moorage Tenant, Ms. Katence Olson, was solicited by the 

Moorage Tenants to contribute cash as a buyer.  Their collective goal 

was to have Ms. Olson occupy the shorefront cottage. (CP 182, 191, 

196) 
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In sum, the Amundsons’ assignees could only be a limited liability 

company controlled by the Amundsons or their immediate family 

members.  By contrast, the Moorage Tenants could seek cash from 

any person or persons in the world provided that the Moorage 

Tenants possessed common control, meaning less than control 

including deadlock.  This non-match placed the Moorage Tenants at 

a competitive advantage to Amundson because they were able to 

raise funds that they could not have under a matching Amundson-

assignment scope. 

Upon discovery of the non-matching offer from the Moorage 

Tenants, the Amundsons pointed out that the Moorage Tenants’ offer 

failed to match the Amundsons’ contract. (CP 157-69, 250)   When 

the Lemckes disagreed, the Amundsons attempted to close by 

tendering over $1.7 million by cashier’s check to the closing agent in 

addition to the $100,000 they had earlier deposited as an earnest-

money payment.  (CP 171-74, 253)  

C. The Amundsons Filed This Specific-Performance 
Action  

When the closing agent refused to close at the request of the 

Lemckes (CP 171), the Amundsons then filed their complaint for 

specific performance (CP 1-22) and recorded their notice of lis 

pendens. 
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The Amundsons and the Moorage Tenants filed competing 

motions for summary judgment before the trial court.  The trial court 

entered summary judgment in favor of the Moorage Tenants’ offer 

and against the Amundsons to dismiss their complaint. (CP 373-77) 

And the trial court denied the Moorage Tenants and the Lemckes 

motion for damages arising under RCW 4.28.328(3) for a wrongful 

lis-pendens recording. (CP 599-600) 

On appeal, the Appellate Court affirmed both rulings. 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

On Issue One, the Court of Appeals’ Opinion conflicts with 

Brogan v. Lamphiear, 165 Wn.2d 773, 776-77, 202 P.3d 960 (2009), 

which admits verbal testimony to define an undefined contract term.  

On Issue Two, that Opinion conflicts with Northwest Television Club, 

Inc. v. Gross Seattle, Inc., 96 Wn.2d 973, 980-83, 634 P.2d 837 

(1981) and Matson v. Emory, 36 Wn. App. 681, 685-88, 676 P.2d 

1029 (1984).  Northwest Television applied the cash rule to enforce 

first-refusal rights in an all-cash purchase transaction. Matson carved 

out an exception to the cash rule where real property, not cash, is to 

be exchanged for real property.   

Each Issue raises an issue of substantial public interest (1) to 

enforce contracts for the purchase of goods and real property, (2) to 
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enforce the conveyance of personal- and real-property leases, and 

(3) to enforce the concomitant first-refusal rights across our State. 

A. The Court of Appeals Erred by Excluding Agent 
Anderson’s Verbal Definition of An Undefined 
Contract Term 

The Court of Appeals erred by excluding agent Anderson’s “proof 

of funds” definition as “cash now”.  Opinion at 2019 WL 5381947 at 

* 6.  The rationale for that exclusion is that agent Anderson’s 

definition failed to bind the Lemckes because he lacked speaking-

agent authority3.  By the Opinion, that exclusionary error silenced the 

Amundsons’ “cash now” interpretation. Freed from competing 

interpretations, the Lemckes’ current “cash at closing” interpretation 

was the last one standing. 

The Court of Appeals erred because evidence inadmissible for 

one purpose may be admissible for another. ER 105.  Here, 

otherwise inadmissible evidence remains admissible to show the 

effect on the listener in a contract setting.  Patterson v. Kennewick 

Pub. Hosp., 57 Wn. App. 739, 744, 709 P.2d 195 (1990) (confronted 

with panel-absent sterilizers that it supplied to a hospital, supplier 

                                                 
3 The Court of Appeals, sua sponte, excluded this evidence on the basis 
of no-agency authority without that issue asserted or briefed.  The record 
shows the authorization or ratification of that definition by the principal 
and its attorney as a matter for Review as part of Issue One.  See supra 
at pp. 5-7  
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secured contract performance with supply of third-party panels due 

to supply-time notice). 

Whether agent Anderson was a speaking agent for his principals 

or if he was telling the truth is of no moment on this Petition.  What is 

relevant is that the agent’s non-binding definition remains admissible 

extrinsic evidence because of its effect on the listener.   

The agent’s “cash now” definition is admissible because that 

definition prompted the parties’ contract consummation, their 

consummation birthed Amundsons’ $1.8 million “cash now” proof, 

and that proof the Lemckes accepted.  

The Lemckes, their agent, and their attorney consistently applied 

“cash now” internally within three sets of internal email discussions.  

Those were email discussions between the Lemckes’ agent and their 

attorney, between their attorney and the moorage tenants’ attorney, 

and between the Lemckes, their agent, and their attorney in July and 

August 2016 (see supra at pp. 5-7).   

The “cash now” definition and the consequential responses 

objectively manifest the parties’ contractual intent.  Their intent was 

to require any buyer of the Lemckes’ property to prove that buyer 

possessed “cash now”, to buy the Lemckes’ property, within four 

days of purchase-contract execution. Without the “cash now” 
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definition, the consequential acts lack context because they appear 

as a result of association rather than as the product of causation.   

Ten years ago, this Court decided that where an undefined term 

appears in a fully integrated purchase contract, then the trial court 

admits verbal-extrinsic evidence to define that undefined term.  

Verbal definition of an undefined term is admissible because such 

evidence “does not alter, modify, or contradict any clear contract term 

or show intent independent of the agreement.  The extrinsic evidence 

is thus admissible to help define the “possession date”.  Brogan v. 

Anensen LLC v. Lamphiear, 165 Wn.2d 773, 776-77, 202 P.3d 960, 

962 (2009) (undefined “possession date” appeared in purchase 

contract, and buyer verbally defined “possession date” to seller). 

These objective manifestations show “the entire circumstances 

under which the contact was made, as an aid in ascertaining the 

parties’ intent”.  Berg v. Hudesman, 115 Wn.2d 657, 667, 801 P.2d 

222 (1990).  Here the definition and consequential responses 

provide objective manifestations of the (1) subject matter and 

objective of the purchase contract, (2) the circumstances 

surrounding the making of the contact, (3) the subsequent conduct 

of the parties to the contract, and (4) the reasonableness of the 
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parties’ interpretation as necessary context to determine the parties’ 

contractual intent.  Id. at 667-69.   

Since the verbal definition was communicated prior to or 

contemporaneously with the Amundson purchase contract, then 

nothing within Berg excludes the verbal definition nor would 

application of the Restatement of Contracts (Second) § 214(c) (“the 

meaning of the writing, whether or not integrated [is admissible 

evidence]”),(e) (“ground for granting or denying . . .specific 

performance [is admissible evidence]”) that this Court adopted in 

Berg, 115 Wn.2d at 667.  Thus the Court of Appeals erred when it 

excluded Mr. Anderson’s verbal definition because definitional 

exclusion is contrary to Berg and Brogan.   That verbal definition and 

then the consequential responses by both parties constituted 

“objective manifestations of the contract”.  Brogan, 165 Wn.2d. at 

776. 

With the admissibility of the cash-now definition, the relative 

importance of the cash-now definition is a matter of weight.  And, 

there are two competing interpretations to weigh for the undefined 

“proof of funds” term: cash at closing or cash now.  

Thus, material disputed questions of fact exist for the fact finder 

to consider as to what “proof of funds” means, without weighing facts 
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and assessing credibility, on summary-judgment review.  Brogan, 

165 Wn.2d at 776-77, 202 P.3d at 962.  Therefore, the Court of 

Appeals’ Opinion conflicts with this Court’s precedent and presents 

a matter of substantial public interest.  RAP 13.4(b)(1), (4). 

B. The Court of Appeals Erred by Applying The Cash-
Exchange Rule To Enforce First-Refusal Rights in An 
All-Cash Transaction 

 The Court of Appeals erred by applying the cash-exchange 

rule, rather than the all-cash rule, to enforce a right of first refusal in 

an all-cash purchase of real property.  By that error, the Lemckes 

were able to choose contract terms, tendered by the Moorage 

Tenants holding a first-refusal right, that failed “to match” the 

Amundsons’ terms.   

Under the all-cash rule, the Moorage Tenants lacked an 

enforceable purchase contract with the Lemckes because their terms 

failed “to match” Amundsons’ as required by the Amundson-Lemcke 

contract. 

When a third party makes an all-cash offer to purchase property, 

this Court established the all-cash rule to enforce a first-refusal right.   

The all-cash rule requires that upon receipt of the third-party offer 

(Amundson offer), the property owner (Lemcke) offers those third-

party terms to the holder (Moorage Tenants) of the first-refusal right. 
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The right holder must then accept the identical third-party terms, 

which means that the rights-holder’s acceptance must lack any 

material variance with those of the third party.  If there is a material 

variance, then there is no meeting of the minds to form the right 

holder’s purchase-contract.  Northwest Television Club, Inc. v. Gross 

Seattle, Inc., 96 Wn.2d 973, 980, 634 P.2d 837, 840-41 (1981).  

This Court’s all-cash rule then describes what constitutes a 

material variance precluding the formation of a right holder’s 

contract: non-identical essential terms that may allow the property 

owner to favor the third party’s terms over the right holder’s terms or 

vice versa.  Id. at 981-83. 

The Court of Appeals erred by substituting the exchange-cash 

rule for the all-cash rule.  This exchange-cash rule applies only when 

the third party offers real property to exchange for the owner’s real 

property, and the owner accepts.  It is the accepted third-party 

exchange offer to which a right holder must respond if the right holder 

wishes to purchase the owner’s property.  Matson v. Emory, 36 Wn. 

App. 681, 685-866, 676 P.2d 1029, 1032-33 (1984). 

Matson carved out the exchange-cash rule as an exception from 

the all-cash rule for a sound reason. The exchange-cash rule reflects 

that: (a) each real property is unique unlike interchangeable cash or 
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grain and (b) cash (the dollar) is the medium to express an asset 

value.  Therefore, the exchange-cash rule permits the property 

owner to value, in her or his discretion, her or his property, the third-

party’s offered property, and the holder’s consideration.  Such 

discretion is necessary to compare the values of apples (owner’s real 

property), pears (third party’s real property), and oranges (holder’s 

consideration) in the orchard of exchange.   

By erroneously applying the exchange-cash rule to an all-cash 

transaction, the exception devoured the general rule.  The Court of 

Appeals did so by importing “a duty of reasonableness and good faith 

when one party must perform to the satisfaction of the other party”.  

Opinion at 2019 WL 5381947 at * 7.  And that “[a]bsent findings of 

bad faith or unreasonableness, the property owner should retain 

primary control over disposition of the property”.  Id. (citing Matson’s 

application of exchange-cash rule). 

This erroneous substitution of this wrong legal standard invites 

uncertainty to the enforcement of contracts.  What are identifiable 

contract terms become subverted to discretion because now the 

“property owner . . . retain[s] primary control over” property 

disposition.  No longer do contract terms control the owner since the 

owner now controls terms of the contract.   
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The effect of this improper standard relegates the third party to a 

stalking-horse buyer lacking break-up fee consideration. 

Reversal is necessary for the same reason that reversal was 

necessary in Badgett v. Security State Bank, 116 Wn.2d 563, 807 

P.2d 356 (1991).  The Amundson-Lemcke contract obligates the 

parties to perform the terms of their contract rather than to import a 

free-floating duty of good faith unattached to the contract document. 

Id. at 570.  Nothing grants the Lemckes the right to substitute their 

discretion for the enforcement of identifiable proof-of-funds and 

assignment terms found within the Amundson-Lemcke contract.  

Therefore, Badgett is consistent with the all-cash rule of Northwest 

Television.  The Opinion is contrary to that rule because the Court of 

Appeals failed to offer law or logic to justify the demise of the all-cash 

rule. 

The outfall, by applying the incorrect legal standard is twofold for 

essential terms.  First, the owner exercised discretion to value the 

moorage-tenants $1.2 million in cash plus a contingent letter for 

future financing at closing as the equivalent to the Amundsons’ $1.8 

million in cash now.  Second, the owner exercised its discretion to 

provide a narrower standard for the Amundsons to assign and to 

provide an expanded standard for the Moorage Tenants to assign in 
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their effort to raise contingent, future financing. This improper act 

placed the Amundsons at a competitive disadvantage as it was an 

easier hill for the Moorage Tenants to climb when raising money.  

Under the all-cash standard, either of these pair of non-matches 

was a Lemcke breach of their contract with Amundson.  Under the 

erroneous cash-exchange standard, the Lemckes benefitted dually. 

They were able to sell to “their good friend” and to pocket an extra 

$54,000.    

Thus, the Court of Appeals applied the incorrect legal rule and 

with consequences evident in the record.  Therefore, the Court of 

Appeals’ Opinion conflicts with this Court’s and prior Division One 

precedent and presents a matter of substantial public interest. RAP 

13.4(b)(1),(2), and (4). 

VI. RAP 18.1 STATEMENT 

Pursuant to RAP 18.1, if this Petition is subject to review and the 

Amundsons prevail before this Court, then they are entitled to 

recover litigation expenses, including reasonable attorneys’ fees, 

from the Lemckes pursuant to paragraph 21 of their purchase 

contract.  The Amundsons would also then be entitled to the 

corresponding vacation of the litigation expenses, including fees, 

awarded to the Lemckes by the trial court and Court of Appeals.  



VII. CONCLUSION 

The Court of Appeals erred for two independent reasons that 

justify why this Court should grant review. 

First, it excluded a verbal definition of an undefined contract term 

contrary to this Court's Brogan opinion and contrary to contract

negotiation information made admissible by Berg. Admitting that 

material definition would allow any trier of fact, in this and future 

cases, to weigh the evidentiary value of the verbal definition or find it 

binding by authorization or ratification. 

Second, it adopted the incorrect legal rule to enforce a first

refusal right contrary to Northwest Television. Applying the all-cash 

rule to an all-cash transaction removes property-owner discretion, in 

this and future cases, from controlling whether a right holder's offer 

matches the third party's offer. 
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UNPUBLISHED OPINION 

Andrus, J. 

*1 Ron and Edel Amundson, prospective purchasers of a property situated on Lake Union 
owned by James and Donnarae Lemcke (Sellers), appeal the dismissal of their claim for 
specific performance. The Amundsons challenge the validity of a right of first refusal held 
by Kenneth Hartung, Jeanette Means, and Travis and Staci Krant, who are houseboat 
owners and moorage tenants on the Sellers' property (Tenants). The Amundsons also 
contend that the Tenants failed to properly exercise their right of first refusal by offering to 
purchase the property on terms that did not match the Amundsons' offer. 

The Sellers and Tenants cross-appeal the denial of damages to the Sellers and attorney 
fees and costs to the Tenants under the tis pendens statute, RCW 4.28.328. 

We conclude that the Tenants' right of first refusal was valid and that the material terms of 
their offer matched those in the Amundsons' offer. We therefore affirm summary judgment 
and the dismissal of the Amundsons' complaint. We similarly affirm the denial of the Sellers' 
claim of damages and the Tenants' claim for attorney fees under the tis pendens statute 
because the Amundsons had substantial justification for filing a /is pendens when they 
initiated this lawsuit. 

FACTS 

The Sellers 1 own property situated on Lake Union in Seattle (Property). The Property 
consists of a cottage and a dock with three moorage spaces, each of which accommodates 
one floating home. Houseboat owners Travis and Staci Krant have leased moorage space 
from Donnarae since 2015. Kenneth Hartung and Jeanette Means, fellow houseboat 

owners, have leased their moorage space since 1974. 2 
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Donnarae granted these Tenants a right of first refusal to purchase the Property in the 
event she chose to sell it. The Krants' right of first refusal is documented in their written 
lease, dated June 1, 2015: 

9. Right of First Refusal: For good consideration in hand received, I as 
Landlord, agree that if I decide to sell the property, all three houseboat 
owners will have first right of refusal (either individually or collectively) on the 
property, but NOT the moorage slips separately. The houseboat owners will 
have 60 days to match any bona-fide offer tendered for the purchase of the 
property if any such offer should be presented from other than the three 
houseboat owners. 

Hartung and Means did not have a written lease with Donnarae, but Donnarae testified that 
she orally promised Means and Hartung a right of first refusal. Means and Hartung also 
testified that they inherited a right of first refusal from Richard. Duke, the previous owner of 
their houseboat. 

*2 In 2016, the Sellers listed the Property for sale for $1.8 million. On May 3, 2016, the 
Amundsons submitted a list-price cash offer, contained on a standard Commercial Brokers 
Association Purchase and Sale Agreement form. On May 5, 2016, the Sellers submitted a 
counteroffer by adding a proposed addendum: 

Buyer, Ron Amundson, may only assign this contract to an LLC controlled by himself 
and/or his immediate family members. 

Buyer agrees to provide proof of funds sufficient for closing on or before 5:00 PM on May 
9, 2016 or this contract is null and void. 

Pursuant to the terms of existing floating home moorage site rental agreements, each of 
the three moorage site tenants have a 60 day right of first refusal allowing them 
individually or collectively to match any offer received by Seller. Any purchase and sale 
agreement secured through this listing shall be subject to and contingent upon the 
expiration or waiver of the right of first refusal. If any one or more existing floating home 
moorage site tenants (or entity formed and controlled by them) exercise their right of first 
refusal and purchase the subject property, then the Selling Office portion of the 
commission will be waived. 

The Amundsons accepted this counteroffer, and the parties executed an agreement that 
same day (Amundson PSA). 

The next day, the Amundsons' real estate broker, Peter Argeres, sent Mark Anderson, the 
Sellers' listing agent, a copy of the Amundsons' Merrill Lynch account statement, showing a 
portfolio valued at over $9 million, to satisfy the proof of funds requirement. Anderson 
acknowledged the Sellers' acceptance of the documentation as adequate to satisfy the 
contingency. 

The Sellers notified the Tenants of the Amundson PSA on May 9, 2016, and informed them 
that they had 60 days to match the Amundsons' offer. On July 7, 2016, the Tenants' 
attorney, Phil Miller, notified the Sellers' attorney, Gregory Petrie, of the Tenants' intent to 
exercise their right of first refusal. The Tenants submitted a proposed agreement on the 
same standard Commercial Brokers Association form as the Amundson PSA (the Tenants' 
PSA). The Tenants' offer included the following addendum: 

1. Buyer may assign this contract to a Washington non-profit corporation to be operated 
as a cooperative in which the named individuals comprising Buyer collectively own not 
less than a 50% interest. 

2. Buyer agrees to provide proof of funds sufficient for closing on or before 5 pm on July 
14, 2016 or this contract is null and void. 

5. Form 17 and Form 22-J as attached to the "Amundson PSA" dated May 3 are 
incorporated herein. 
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To satisfy their proof of funds requirement, the Tenants submitted numerous bank 
statements reflecting liquid assets of approximately $1.2 million and a loan approval letter 
from Sound Community Bank. The bank's letter noted that the Tenants intended to include 
a fourth co-borrower, Katence Olson, on the loan. The loan commitment was conditioned 
on, among other things, an appraisal of the Property. 

Anderson, the listing agent, sent an e-mail to Petrie, the Sellers' attorney, questioning the 
adequacy of the Tenants' documentation: 

I don't think this offer is a valid matching offer. Other buyer [Amundson] offer 
includes proof of funds for closing on addendum near back of offer. If 
houseboat owners need financing to close, then it's subject to an appraisal, 
unless bank provides approval letter which states buyers are approved, 
have access to funds, and most importantly it does not require an appraisal 
for closing. 

*3 Petrie responded: "I agree that if they intend to rely upon any financing, they must show 
they have liquid assets to close in the event the bank refuses to loan the money." 

On July 14, 2016, Petrie met with the Sellers to discuss the competing agreements. The 
Sellers chose to accept the Tenants' offer and to terminate the agreement with the 
Amundsons. Donnarae felt that the Tenants' PSA was materially the same as the 
Amundson PSA and was a valid exercise of the Tenants' right of first refusal. 

Petrie notified Argeres that the Sellers had accepted the Tenants' offer and subsequently 
provided him with a copy of the Tenants' proof of funds. Argeres challenged the adequacy 
of the Tenants' documentation: 

My calculations come up to about $1.2 million which is only two thirds of the 
necessary matching amount. Two thirds is not a matching amount. 
Therefore, this is not a matching offer per the Purchase and Sale 
Agreement. So the prospective Buyers "Tenants" did not satisfy providing 
proof of funds sufficient for closing per our Purchase and Sale agreement 
dated May 3, 2016. Please remove the Tenant's First Right to Purchase so 
my Buyer [Amundson] can proceed to closing. 

The Sellers chose to proceed with the sale to the Tenants. Hartung, Means, the Krants, and 
Olson applied for a loan with Sound Community Bank in late July 2016 and executed loan 
commitments with the bank in mid-August 2016. 

While the Tenants worked to close the transaction, on August 3, 2016, the Amundsons 
tendered the full purchase price by cashier's check to the closing agent, First American Title 
Insurance Company, and demanded that it close the transaction pursuant to the terms of 
the Amundson PSA. But the firm refused to complete the transaction. 

On August 11, 2016, the Amundsons filed a complaint against the Sellers and the Tenants, 
seeking specific performance of the Amundson PSA. They filed a notice of !is pendens on 
the Property at the same time. The /is pendens precluded the Sellers from delivering clear 
title to the Tenants, causing the bank to refuse to close on the Tenants' loan. 

After conducting discovery, the Amundsons moved for summary judgment against both the 
Sellers and the Tenants "lo determine who may buy that Lake Union property." The Tenants 
also moved for summary judgment, claiming that they were rightfully entitled to purchase 
the Property because their offer was a matching offer. 

On July 20, 2017, the trial court granted summary judgment to the Tenants, holding that the 
two agreements, while not the "mirror image" of one another, "did not materially vary ... so 
as to render void the right of first refusal." It concluded that "The [Sellers'] acceptance of 
[the Tenants'] purchase and sale agreement rendered the Amundsons' contract null and 
void." The trial court then dismissed the Amundsons' complaint. 

On August 3, 2017, the Tenants and the Sellers signed a "Stipulation and Judgment of 
Specific Performance," providing for the sale of the Property to the Tenants in the event the 
Amundsons did not prevail on appeal. The trial court entered this judgment on August 4, 
2017. 
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The Sellers subsequently sought attorney fees under Paragraph 21 of the Amundson PSA 
and the lost interest on the $1.8 million purchase price under the /is pendens statute, ROW 
4.28.328. The Tenants also sought an award of attorney fees under the /is pendens statute. 

*4 The trial court awarded $37,510 in attorney fees and costs to the Sellers. But it denied 
the Sellers' request for prejudgment interest and the Tenants' request for attorney fees, 
concluding that under RCW 4.28.328, the Amundsons had substantial justification for filing 
the tis pendens and that neither the Sellers nor the Tenants were entitled to recover under 
that statute. 

The Amundsons appeal the summary judgment dismissal of their claim for specific 
performance, the order granting attorney fees and costs to the Sellers, and the judgment of 
specific performance in favor of the Tenants. The Sellers and the Tenants cross-appeal the 
denial of their request for relief under RCW 4.28.328. 

ANALYSIS 

This court reviews a trial court's order on cross motions for summary judgment and related 
evidentiary rulings de nova. Wilkinson v. Chiwawa Cmtys. Ass'n, 180 Wn.2d 241, 249, 327 
P.3d 614 (2014). Summary judgment is appropriate "if there are no genuine issues of 
material fact and the moving party is entitled to judgment as a matter of law." kL. 

1. Validity of the Right of First Refusal 
The Amundsons first argue that the Tenants did not possess valid rights of first refusal 
because they did not tender any consideration to Donnarae in exchange for those rights. 
But as a non-party to the lease agreements between Donnarae and the Tenants, the 
Amundsons lack standing to challenge the validity of their rights of first refusal. See Old 
Nat'I Bank of Wash. v. Arneson, 54 Wn. App. 717, 724, 776 P.2d 145 (1989) (prospective 
purchaser and purported assignee of right of first refusal lacked standing to challenge the 
validity of a prior conveyance of the right of first refusal from the assignor to an adjacent 
landowner). 

Even if the Amundsons had standing, the Tenants' lease agreements with Donnarae 
provided legally sufficient consideration to support their right of first refusal. The 
Amundsons cite no support for the proposition that there must be a payment of additional 
consideration beyond a tenant's promise to perform their obligations under the lease to 
validate a right of first refusal. Consideration is a bargained-for exchange of promises. 
Williams Fruit Co. v. Hanover Ins. Co., 3 Wn. App. 276, 281, 474 P.2d 577 (1970); Labriola 
v. Pollard Gq:/.,J.!lQ,,, 152 Wn.2d 828, 833, 100 P.3d 791 (2004). A promise for a promise is 
sufficient consideration. Omni GrouQ, Inc. v. Seattle-First Nat'I Bank, 32 Wn. App. 22, 24, 
645 P.2d 727 (1982). "It is the accepted rule of law in this jurisdiction that a lessee's option 
to purchase contained in a lease agreement, is grounded upon consideration, and is 
enforcible [sic] by specific performance." Time Oil Co. v. Palmer, 28 Wn.2d 272,274, 182 
P.2d 695 (1947). Here, the Krants' lease explicitly provided that they had provided "good 
consideration" for the right of first refusal. At the time this right was conveyed, the Krants 
agreed to pay rent, to keep the premises in clean and sanitary condition, to properly 
dispose of all garbage, to maintain their houseboat so as not to jeopardize neighboring 
houseboats or the dock, not to damage the moorage dock, and not to cause any nuisance 
or waste. There is no indication that the Krants ever failed to fulfill these promises. 

Hartung and Means similarly fulfilled their obligation to pay rent to Donnarae. There is no 
evidence that Hartung and Means ever breached any term of their oral lease with 
Donnarae. And Donnarae certainly never claimed that there was no consideration given for 
the right of first refusal. 

*5 The Tenants' promise to comply with the lease terms and their subsequent payment of 
rent thereunder is legally sufficient consideration to support a right of first refusal. The 
Tenants' respective rights of first refusal were valid. 

2. Matching.,6greement Terms 
The Amundsons next argue that the Tenants' PSA did not match the Amundson PSA. First, 
the Amundsons contend the Sellers modified the Tenants' "proof of funds" requirement by 
accepting a conditional loan pre-approval letter from their lender while insisting that the 
Amundsons prove they had $1.8 million in immediately available liquid assets. Second, the 
Amundsons argue that the assignment clause in the Tenants' PSA differed materially from 
the assignment provision in the Amundson PSA. They contend that because the terms did 
not match in these two respects, the Tenants failed to properly exercise their right of first 
refusal, and the Sellers had no right to terminate the Amundson PSA. 
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"A right of first refusal ... is recognized as a valid contract right ... entitling the owner of the 
right to the opportunity to buy the subject property on the same terms contained in a bona 
fide offer from a third party, acceptable to the property owner." Matson v. Emo[Y., 36 Wn. 
App. 681, 683, 676 P.2d 1029 (1984 ). In the context of matching offers, "exact identity of 
offers is not required." kl at 685. While the terms of the two deals must be the same, only 
the essential terms need to be identical. Northwest Television Club, Inc. v. Gross Seattle, 
Inc., 96 Wn.2d 973,981,634 P.2d 837 (1981). 

a. Proof of Sufficient Funds to Close 
Both agreements had identical payment terms, stating that the buyer had to deliver $1.8 
million in cash at closing and that there was no financing contingency. The closing date for 

both agreements was September 2016. 3 

Both agreements also contained identical "proof of funds" provisions. The Amundson PSA 
provided that: "Buyer agrees to provide proof of funds sufficient for closing on or before 
5:00 PM on May 9, 2016 or this contract is null and void." The Tenants' PSA provided that: 
"Buyer agrees to provide proof of funds sufficient for closing on or before 5 pm on July 14, 
2016 or this contract is null and void." Both prospective purchasers had the same number 
of days to submit documentation to satisfy the Sellers that they had the financial resources 
to close the transaction. Based on a review of the four corners of the two agreements, the 
proof of funds provisions matched. 

The Amundsons argue that the proof of funds contingency required the prospective 
purchasers to show that they had $1.8 million in cash in hand within four days of signing the 
agreement. The Sellers and the Tenants argue that the proof of funds contingency merely 
required the Tenants to satisfy the Sellers that they had sources of funding available to 
generate $1.8 million in cash by the closing date. 

*6 When parties dispute the meaning of a contract, the court must ascertain and effectuate 
their intent at the time they formed the agreement. Matter of Estate of Petelle, 8 Wn. App. 
2d 714, 719-20, 440 P.3d 1026 (2019). Washington courts follow the objective 
manifestation theory of contracts. Pelly v. Panasyuk, 2 Wn. App. 2d 848, 865, 413 P.3d 619 
(2018). Under this approach, we attempt to determine intent by focusing on the objective 
manifestations of the agreement, rather than on the subjective intent of the parties. Hearst 
Commc'ns, Inc. v. Seattle Times Co., 154 Wn.2d 493,503, 115 P.3d 262 (2005). We impute 
an intention corresponding to the reasonable meaning of the words used and generally give 
words in a contract their ordinary, usual, and popular meaning unless the entirety of the 
agreement clearly demonstrates a contrary intent. Pelb1., 2 Wn. App. 2d at 865. 

In Berg v. Hudesman, 115 Wn.2d 657,667,801 P.2d 222 (1990), our Supreme Court 
adopted the "context rule" for interpreting contracts. This rule recognizes that the intent of 
the parties cannot be interpreted without examining the context surrounding the making of 
the contract. kl Extrinsic evidence is admissible to ascertain the parties' intent. Pelly_, 2 Wn. 
App.2d at 866. The court may consider extrinsic evidence concerning the subject matter 
and objective of the contract, the circumstances surrounding the making of the contract, the 
subsequent conduct of the parties to the contract, the reasonableness of the parties' 
respective interpretations, statements made by the parties in preliminary negotiations, 
usages of trade, and any course of dealing between the parties. Berg at 666-68. 

If the agreement has only one reasonable meaning when viewed in this context, that 
meaning necessarily reflects the parties' intent. Petelle, 8 Wn. App. 2d at 720. If the 
agreement has more than one reasonable meaning, a question of fact exists. kl When no 
material facts are in dispute, contract interpretation is a question of law that we review de 
novo. Burnett v. Pagliacci Pizza,l!:1£,. 9 Wn. App. 2d 192, 199-200, 442 P.3d 1267 (2019). 

First, Petrie, the Sellers' attorney, testified that proof of funds provisions in purchase and 
sale transactions are a common method of providing a seller a level of comfort that the 
buyer will be able to financially conclude the transaction. Ron Amundson testified that he 

understood that "[t]he Seller Defendants wanted to sell to a financially strong buyer who 
had cash available to close ... " Amundsen's understanding of the agreement is consistent 
with Petrie's testimony that the Sellers wanted a cash sale and wanted to be satisfied that 
any buyer had the resources needed to actually close the sale. 

Second, the contract language does not specify how the prospective purchasers were 
expected to prove their financial resources. Petrie stated that nothing in the Amundson 
PSA, or in general practice, required that this proof of funds consist entirely of cash. 
According to Petrie, he never discussed the type of proof needed to satisfy the Sellers' 
proof of funds demand with either the Amundsons or with Amundsen's broker, Argeres. 
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Argeres testified that when he received the Sellers' counteroffer, he contacted Anderson, 
the Sellers' broker, to clarify the meaning of the proof of funds provision. According to 
Argeres, Anderson told him that the Amundsons needed to show they had enough "cash 
now" to buy the Property. The Amundsons rely on this evidence to argue that their 
interpretation of the proof of funds provision is correct. 

But this oral discussion was not translated into specific language in the proof of funds 
addendum. Under Washington law, a broker has no authority to construe contract 
language, and a principal is not bound by representations a broker may have made in that 
regard. Gile v. Tsutakawa, 109 Wash. 366, 375, 187 Pac. 323 (1920) (when there is no 
indication that the broker was given authority to modify the terms of an agreement, the 
broker's verbal representations construing the contract were not binding); see also Sound 
Built Homes, Inc. v. Windermere Real Estate/South, Inc., 118 Wn. App. 617, 625-26, 72 
P.3d 788 (2003) (real estate agent has no authority to make contract to sell land); Larson v. 
Bear, 38 Wn.2d 485, 489-90, 230 P.2d 610 (1951) (same). Indeed, the Amundson PSA 
explicitly states that the Sellers' broker made no "representations or warranties ... 
concerning the legal effect of this agreement." Paragraph 22(a) of the Amundson PSA 
provided that "[t]his Agreement and any addenda and exhibits thereto state the entire 
understanding of Buyer and Seller regarding the sale of the Property. There are no verbal 
or other written agreements which modify or affect the Agreement." While extrinsic 
evidence is admissible to determine the parties' intent when they signed a contract, it is not 
admissible to add a term to a fully integrated contract. Donatelli v. D.R. Strong Consulting 
Eng'rs. Inc., 179 Wn.2d 84,115,312 P.3d 620 (2013). There is no indication that Anderson 
had the Sellers' express authority to define, and add to, the contractual terms. Thus, 
because the record demonstrates that Anderson lacked the ability to add clarifying terms to 
the PSA addenda, his statement regarding the meaning of the proof of funds contingency is 
nonbinding and inadmissible. 

*7 But the purpose behind the proof of funds contingency is relevant to the analysis. It was 
a condition precedent of both agreements-the Sellers had no obligation to close the sale 
transaction with either buyer unless the Sellers were satisfied with the buyer's financial 

ability to fund the purchase price. 4 In Matson, the court imposed "a duty of reasonableness 
and good faith when one party must perform to the satisfaction of the other party." 36 Wn. 
App. at 686. It stated that "[a]bsent findings of bad faith or unreasonableness, the property 
owner should retain primary control over disposition of the property." 1fL. at 687. 

In this case, there is no evidence that the Sellers acted in bad faith or unreasonably when 
they considered the two purchasers' proof of funds and determined that the Tenants' 
financial resources were adequate. Anderson questioned the adequacy of the Tenants' 
proof of funds and advised the Sellers that he considered the Tenants' offer to be riskier 
than the Amundsons' offer because it was dependent on financing. But later that same 
afternoon, Petrie told Miller, the Tenants' attorney, that the Sellers were satisfied with the 
Tenants' loan commitment as long as they had adequate cash to bridge the gap between 
the loan and the purchase price. On July 14, 2016, Petrie spoke again with Miller regarding 
the Tenants' "cash" component and "loan" component of the proof of funds submission. 
Petrie told Miller that the Sellers were not concerned with the Tenants' ability to secure a 
loan. Moreover, Miller offered to supply additional information if the Sellers felt it necessary. 

Petrie then met with the Sellers to discuss both purchase agreements after talking to Miller. 
Donnarae testified that, from her perspective, both the Amundsons and the Tenants had 
demonstrated their respective financial ability to close the sale. Whether Anderson, the 
Sellers' broker, felt the deal with the Tenants was riskier than the deal with the Amundsons 
does not create a genuine issue of fact as to the Sellers' satisfaction with the proof of funds 
provided by each party. Based on this record, we conclude that the Amundson PSA did not 
mandate a showing of "cash now" and that the Sellers had the discretion to accept the 
Tenants' loan commitment letter as sufficient to demonstrate their financial resources to 
close. The record reveals no evidence that the Sellers acted in bad faith in doing so. 

Next, the Amundsons argue that even if their PSA did not impose a "cash now" standard, 
the Tenants were unable to secure the loan funds they needed by the September 12, 2016, 
closing date. But this argument is not supported by the record. 

Although Joshua Buckingham, a loan officer for Sound Community Bank, testified that he 
could not say whether the bank had an obligation to fund the Tenants' loan before 
September 12, 2016, an underwriter for the bank, Heather Lee, e-mailed the Tenants' 
attorney, Phil Miller, at 10:49 a.m. on September 12, 2016, indicating that the bank was 
ready to close and fund the sale. 
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*8 The Amundsons correctly point out that Sound Community Bank did not fund the loan as 

planned. Laurie Stewart, the President and CEO of Sound Community Bank, testified that 

as of the morning of September 12, 2016, the Tenants had signed all required closing and 

loan documents, which had been reviewed and approved by the bank. But, "The one 

remaining unsatisfied condition was the requirement of receipt by the Bank of an 

acceptable title report." Stewart testified that the bank would not transfer the funds because 

the Amundsons had filed a /is pendens on the Property. 

The Amundsons admit that the sole reason the bank did not fund the loan was the 

existence of their /is pendens, but they argue that if the Tenants had possessed $1.8 million 

in liquid assets, they could have closed the sale. But clear title was a condition of this sale. 

Paragraph 12 of the Amundson PSA included a Seller representation that "[!]here is no 

pending or threatened litigation which would adversely affect the Property or Buyer's 

ownership thereof after Closing." If, before closing, the buyer discovered information that 

caused this representation to be false, the buyer had the right to terminate the agreement. 

When the Amundsons placed a cloud on the title by filing a /is pendens and initiating this 

lawsuit, the Tenants had no legal obligation to close, and the failure of the Tenants to tender 

$1.8 million on the closing date did not constitute a breach of their PSA with the Sellers or 

constitute a forfeiture of their right of first refusal. 

b. Assignment Clause 

The Amundsons also challenge the assignment clause in the Tenants' PSA, arguing that it 

differed materially from the assignment clause in the Amundson PSA. Paragraph 20 of the 

two agreements was identical: 

Buyer • may l8l may not (may not, if not completed) assign this Agreement, 

or Buyer's rights hereunder, without Seller's prior written consent, unless 

provided otherwise herein. If the "may not" option is selected and the words 

"and/or assigns" or similar words are used to identify the Buyer, then this 

Agreement may be assigned with notice to Seller but without Seller's 

consent only to an entity which is controlled by or under common control 

with the Buyer identified in this Agreement. Any other assignment requires 

Seller's consent.... 

The Amundson PSA identified the "Buyer" as "Ron Amundson and or assigns." Because 

the "may not" option was selected, and the words "and or assigns" were used to identify the 

buyer, the Amundson PSA could be assigned only to an entity controlled by or under the 

common control of Ron Amundson. The parties broadened the assignment provision with 

the following language: 

Buyer, Ron Amundson, may only assign this contract to an LLC controlled 

by himself and/or his immediate family members. 

This change allowed the Amundsons to assign the contract to an entity which their 

immediate family members controlled, even if Ron Amundson personally did not retain a 

controlling interest in that limited liability company. 

The Tenants' PSA, like the Amundson PSA, identified the "Buyer" as "Kenneth Hartung, 

Beth Means, Travis & Staci Krant or assigns." As under the Amundson PSA, the Tenants 

could assign the agreement only to an entity in which they retained control. But the parties 

modified the assignment with an assignment addendum similar to that set out in the 

Amundson PSA: 

Buyer may assign this contract to a Washington non-profit corporation to be 

operated as a cooperative in which the named individuals comprising Buyer 

collectively own not less than a 50% interest. 

This modification allowed the Tenants to assign the contract to a nonprofit entity as long as 

it operated as a cooperative and the four individuals named in the contract retained a 

combined ownership interest of at least 50 percent. 

*9 The trial court determined the assignment clauses were sufficiently similar to constitute a 

match: 
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As a practical matter, each contract allows loss of control on the part of the 
buyers. The Amundsons could assign their entire interest to a family 
member and [the Tenants] could assign away 50% thereby losing control. 
Although the provision[s] do not mirror each other[,] they do not materially 
vary for the purposes of the seller's aims .... Here, rather than void the right 
of first refusal by holding it to an assignment restriction that was tailored to 
the Amundsen's family situation, the sellers tailored [the Tenants'] 

agreement to meet their own needs to minimize closing risk .... 

The Amundsons challenge this conclusion, arguing that their assignment rights were more 
restricted than those granted to the Tenants and that this was a material variation. The 
Tenants contend that the language difference merely reflected the fact that the Amundsons 
are a married couple, whereas the Tenants collectively consist of two, unrelated couples. 
They also argue that both assignment provisions served the same purpose-to protect the 
interests of the seller "by restricting the assignment prior to closing to an assignee that may 
not have the ability to close the sale." 

In Northwest Television Club, our Supreme Court recognized that the authority on what 
constitutes a material variation is "meager" and that results vary depending on the facts of 
each case. 96 Wn.2d at 980-81. In that case, Northwest Television leased an old mansion 
on Capitol Hill and held a right of first refusal. .!.(;lat 974. The lessor notified Northwest 
Television that it had received a purchase offer from Dorland. Dorland's $90,000 offer was 
contingent on the sale of Dorland's Mercer Island residence within 90 days of the offer. & 
at 976. Northwest Television notified the lessor of its intent to exercise the right of first 
refusal for $90,000. & Its offer was conditioned on the sale of a home owned by the 
principal stockholder of the corporation within 90 days of the offer . .!.(;l The lessor rejected 
this offer, and Northwest Television sought specific performance of its right of first refusal. 

The Supreme Court found no material difference between two purchase agreements in 
which the purchase price was the same, the contingencies were the same (the sale of a 
residence), and the time of acceptance was the same. 96 Wn.2d at 981-982. The only 
difference between the two agreements was the property needing to be sold as a condition 
of closing . .!.(;l The court held that it made no sense to require the lessee to condition its 
offer on the sale of a home belonging to another individual because imposing such an 
"exact match" requirement on the lessee would render its right of first refusal illusory . .!.(;lat 

983. 

As in Northwest Television, the two agreements matched in price, conditions, and time to 
close. It would make little sense to limit the Tenants' assignment rights to an LLC controlled 
by immediate family members because they are not all members of the same family. To 
impose such an "exact match" requirement here would render the Tenants' right of first 
refusal illusory. 

*10 Conversely, in Matson, this court refused to enforce a right of first refusal because the 
holder's offer of an all-cash sale differed materially from a third party's offer to exchange 
parcels with the seller and to pay the seller an additional $25,000 in cash. 36 Wn. App. at 
685. It concluded that "[a]llowing a cash offer to be the equivalent of the property exchange 
offer, regardless of the factual situation, imposes a different contract on the parties and 
seriously infringes on the owner's right to dispose of the property." & The Matson court 
thus looked to whether the term at issue "imposed a different contract" on the seller. 

Unlike in Matson, we conclude that the Tenants' assignment clause did not impose a 
different contract on the Sellers. As the trial court noted, both assignment provisions 
allowed the buyers to transfer their rights to an entity in which they held no majority control. 
The Amundsons were allowed to assign their rights to an LLC owned by Ron Amundsen's 
immediate family members, while the Tenants were allowed to assign their rights to a 
nonprofit corporation in which the Tenants retained a 50 percent interest. Although a 50 
percent interest is not a majority interest, the Amundsons were not required to retain any 
interest in or control of the entity to whom they assigned their contract rights. The two 
assignment clauses did in fact serve the same purpose and were sufficiently similar under 

the facts of this case. 5 

3. Lis Pendens Statute 

In their cross-appeals, the Sellers and Tenants argue that the trial court erred in denying the 
Sellers' request for prejudgment interest and the Tenants' request for attorney fees under 
the tis pendens statute, RCW 4.28.328. This statute provides: 
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Unless the claimant establishes a substantial justification for filing the lis 

pendens, a claimant is liable to an aggrieved party who prevails in defense 

of the action in which the lis pendens was filed for actual damages caused 

by filing the lis pendens, and in the court's discretion, reasonable attorneys' 

fees and costs incurred in defending the action. 

The Sellers argue the Amundsons lacked a substantial justification for filing a /is pendens 

and used it as a "weapon to prevent [the Tenants] from obtaining cash," so they could argue 

that the Tenants' right of first refusal was void. Under the !is pendens statute, "where the 

claimants have a reasonable, good faith basis in fact or law for believing they have an 

interest in the property, a lis pendens is substantially justified." S. KitsaR Family WorshiR 

Ctr. v. Weir, 135 Wn. App. 900, 912, 146 P.3d 935 (2006). See Richau v. Rayner, 98 Wn. 

App. 190, 198, 988 P.2d 1052 (1999) (no substantial justification when claimants assumed 

that they had the rights to property without any factual basis to support such as belief); 

Keystone Land & Dev. Co. v. Xerox Com., 353 F.3d 1070, 1075-76 (9th Cir. 2003) 

(interpreting Washington law, court held that substantial justification exists where a claimant 

relied on a valid and viable legal theory to file a !is pendens). 

*11 In this case, we conclude that the Amundsons had a substantial justification for filing 

the !is pendens on the Property. The Amundsons had a good faith basis in fact and law for 

believing the Tenants' PSA did not match theirs, that the Sellers had granted more 

beneficial sale terms to the Tenants because of their long-standing personal relationship, 

and that the Tenants' right of first refusal was void. That we conclude otherwise does not 

mean their position was not well-founded. Their legal theory was valid and viable. Even if 

the Amundsons sought to prevent the sale of the Property to the Tenants, we cannot 

conclude their motivation was wrongful. The Amundsons believed, in good faith, that they 

had the right to title to the Property and the !is pendens put the world on notice of their 

lawsuit and claim of right to title. We affirm the trial court's denial of prejudgment interest to 

the Sellers and attorney fees to the Tenants under RCW 4.28.328. 

4. Attorney Fees on ARReal 

The Sellers are entitled to an award of attorney fees and costs in defending the 

Amundsons' appeal under the attorney fee provision in the Amundson PSA, 6 subject to 

compliance with RAP 18.1. We deny the Sellers' request for attorney fees for their cross 

appeal because the assigned error relates solely to the filing of the /is pendens. Because 

we conclude that the Amundsons had a substantial justification for filing the !is pendens on 

the Property, the Sellers are not entitled to attorney fees for their cross-appeal under the /is 
pendens statute. We also deny the Tenants' request for attorney fees on appeal for the 

same reason. 

Affirmed. 

WE CONCUR: 

Mann, ACJ 

Appelwick, CJ 

All Citations 

Not Reported in Pac. Rptr., 2019 WL 5381947 

Footnotes 

2 

3 

Donnarae inherited the property from her grandmother, and the lease 

agreements at issue are between Donnarae and the Tenants. Both James 

and Donnarae, who are collectively referred to as the Sellers, signed the 

purchase and sale agreements with the Amundsons and the Tenants. 

Richard Duke, who had entered into an oral lease agreement for moorage 

space with Donnarae's grandmother, leased his houseboat and the moorage 

space to Means and Hartung in 197 4. When Duke passed away in 2015, 

Means and Hartung inherited the home and the moorage space lease. 

The sale to the Amundsons was contingent on a 45-day feasibility period and 

the removal of the Tenants' 60-day right of first refusal. Closing would have 
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occurred 30 days after the right of first refusal expired. The sale to the 

Tenants was contingent on a 30-day feasibility period and closing was 

scheduled to occur 30 days after the expiration of the feasibility period. Thus, 

under both agreements closing would have occurred in September 2016. 

We reject the Tenants' contention that the contingency was just a contractual 

obligation, the performance or nonperformance of which has no bearing on 

the validity of the Tenants' exercise of their right of first refusal. A condition 

precedent is an event occurring after the making of a valid contract which 

must occur before a right to immediate performance arises. Jones Assocs., 

Inc. v. Eastside ProRerties,J.!J.Q.,_, 41 Wn. App. 462,466, 704 P.2d 681 (1985). 

Here, the Sellers had the right to walk from the agreement if the Tenants 

failed to prove their financial ability to close. The proof of funds contingency 

was a condition precedent of the contract and any failure to meet that 

condition would render the exercise of the right of first refusal void. 

The Amundsons also assign error to the trial court's consideration of certain 

statements contained in declarations from Petrie and Miller. A trial court may 

not consider inadmissible evidence when ruling on a motion for summary 

judgment. King County Fire Prat. Dist. No. 16. v. Hous. Auth., 123 Wn.2d 819, 

826, 872 P.2d 516 (1994). We presume the trial court disregarded any 

inadmissible evidence. See State v. Melton, 63 Wn. App. 63, 68, 817 P.2d 

413 ( 1991) ("A trial judge is presumed to be able to disregard inadmissible 

evidence."). Assuming without deciding that the contested evidence was 

inadmissible and that this argument was properly preserved, the fact that 

inadmissible evidence was presented to the trial court, without more, does not 

require reversal of summary judgment. Cano-Garcia v. King County, 168 Wn. 

App. 223, 249, 277 P.3d 34, 49 (2012). The record shows no improper 

reliance on inadmissible evidence. 

The Amundson PSA provided: "If Buyer or Seller institutes suit against the 

other concerning this Agreement, the prevailing party is entitled to reasonable 

attorneys' fees and expenses. In the event of trial, the amount of the 

attorney's fee shall be fixed by the court." 

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 
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AuthcnU51gn 10: EA72F055-98864591-8-47C-FF34DC120900 

e Commercf.11 Srokors AssoclaUon 2011 rrr"'lo.., / 
All RIGHTS RESERVED l.J1'( 

ADDENDUM/AMENDMENT TO 
PURCHASE AND SALE AGREEMENT 

CBA FormPSA 
Addondum/Amondmont &o PSA 

Rov. 1/2011 
Pogo 1 ol 1 

The following is part of the Purchase and Sale Agreement dated ~M=a~y~3~, =20~1~6~ ____ (the 'Agreement") 
between_I)onnarae Lemcke James Roge.r Lemcke ·("Seller'') and 

-'-R'"'o""'n"'"A-"-m""u"'n'"'d'-s-'-o'"'"n ________ --,-______________ ("Buyer") regarding 1he 
sale of the property known as 3125 Falnilew Ave E, .Seattle,·WA 98102· (the "Property"). 

s contract to an LLC controlled by himself and/or his 

uyer agrees to provide proof of funds sufficient for closing on or before 5:00 
·s contract Is null and void. 

ALL OTHER TERMS AND CONDITIONS of the Agreement remain unchanged. 

INITIALS::~::==(2=c=e,=4--====== ::~::==5""=J=s=f=/=(,,==··=·. ::~:: ~e] GwJ :::·-:-:-,:-:-::-:-~
1

-:--
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ADDENDUM/AMENDMENT TO 

PURCHASE AND SALE AGREEMENT 

The fol lowing is part of the Purchase and Sale Agreement dated July 8, 2016 between Donnarae Lemcke 

and James Roger Lemcke ("Seller") and Kenneth Hartung, Beth Means, Travis Krant, Staci Kran and/or 

assigns ("Buyer") regarding the sale of property known as 3125 Fairview Ave. E., Seattle, WA 98102 (the 

"Property" l-----:=-=:::::---. 

(cT, I ER AND BUYER AS FOLLOWS: 

1. Buyer may assign this contrac to a Washington non-profit corporation to be operated as a 

cooperativ~ in whioh lhll-H · aividu.als GORlJWis-ing Bttye1 colleeli vcl-y- · ess than a 50% 
- - """""'·er-es _____ __,-;---

2. Buyer agrees to provide proof offunds sufficient for closing on or before 5 pm on July 14, 2016 or 

1is contract is null and void. 
3 . The home situated on the Property was renovated in 2009. Seller does not know the construction 

date of the original structure. Architectural plans of proposed addition/development of Property 

were preliminary and no permits were obtained. Buyer agrees to independently research and verify, 

at Buyer's expense, all information about subject Property to Buyer's satisfaction during Buyer's 

Feasibility Period. This includes, but is not limited to, environmental studies; lot size, survey and 

boundary lines; condition and age of home, garages, storage and dock which are being sold in as

is condition; rental agreements; floating home and shoreline laws, rules and regulations; permits 

needed for any intended future changes to the Property, etc. 

4. The earnest money due at the end of the Feasibility Period will be non-refundable and immediately 

distributed to Seller in the event Buyer fails, without legal excuse, to close. 

5. Form 17 and Form 22-J as attached to the "Amundson PSA" dated May 3 are incorporated herein. 

ALL OTHER TERMS AND CONDITIONS of the Agreement remain unchanged. 

Initials: Buye~ 

Buyer ::/(C'. t\: 
Buyer Sf< 
Buye1~---

Date: 2,&!/J ,CJ 

Date://'½,// L 
I I 

Date:7 /<?. // b 

Date: 7/8/Jb 
I 

Seller [)/<, 
Seller J-c2,,{_,,., 

Date 7 -/ lf- -/ ftJ 

Date 7- r'-/-!b 
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